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STATEMENT OF THE CASE

Nature of the Case
Tashina Marie Alley (hereinafter, Tashina) appeals from her judgment of
conviction for conspiracy to manufacture, deliver, or possess with intent to deliver a
controlled substance and conspiracy to deliver or possess with intent to deliver drug
paraphernalia. She asserts that the district court erred by denying her motion to dismiss
and by instructing the jury that a mistake of law is not a defense to a conspiracy charge.
This Reply Brief addresses the State's assertion that her claim regarding the motion to
dismiss is moot.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Ms. Alley's Appellant's Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
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ISSUES

1.

Did the district court err by denying Ms. Alley's motion to dismiss?

2.

Did the district court err by instructing the jury that a mistake of law was not a
defense to conspiracy?
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ARGUMENT
I.

The District Court Erred By Denying The Motion To Dismiss

A

Introduction
Prior to trial, Morgan filed a motion to dismiss, asserting that AM-2201 had not

been criminalized in Idaho at the relevant time in this case. The district court denied the
motion, holding that AM-2201 had been criminalized and that I.C. § 37-2705(d)(3)(ii)
was not was unconstitutionally vague. (R., p.185.) While Morgan subsequently entered
a conditional guilty plea preserving the right to appeal from this ruling, Tashina went to
trial. She now asserts that the district court erred in denying the motion Morgan filed
and that she eventually joined.

B.

Standard Of Review
The State has asserted that this claim is moot because the State charged that

Tashina was involved with making three different chemical formulations and the motion
to dismiss only addressed one. (Respondent's Brief, pp.4-6.) Thus, due to Tashina's
acknowledgement that a determination that AM-2201 would not necessary result in a
complete dismissal, the State argues the issue is moot. (Respondent's Brief, p.5.) The
State's argument exalts form over substance.
The Idaho Supreme Court has held that, even though the applications request
completely separate things, an application for a writ of habeas corpus can be
considered a petition for post-conviction relief.

Dionne v. State, 93 Idaho 235, 237

(1969). This is because, "[s]ubstance not form governs." Id. In substance, Tashina
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was seeking a determination of the legality of AM-2201; that the remedy may not have
been the exact one requested does not alter the substance of the motion. Thus, the
claim is not moot.
The State also asserts that, because Tashina did not assert a mistake of fact
defense at trial, the issue is moot. (Respondent's Brief, p.6.) Tashina does not dispute
that she did not specifically raise that defense - she could not have, considering the
district court's determination in the pre-trial motion. On appeal, Tashina simply raised
that issue in order to demonstrate that any error by the district court was not harmless
and that the issue is justiciable. As the State notes, Morgan testified that he told the
others that the chemical he was using was legal.

(Respondent's Brief, p.6.)

And

according to Detective Andreaoli, Tashina never hid her knowledge of what was
occurring at the warehouse or the Red Eye Hut. (Tr., p.832, Ls.1-4.) Detective Andreoli
testified that Tashina stated that, "what we are doing is completely legal." (Tr., p.832,
Ls.8-14.) This is not the hallmark of someone seeking to conceal their activities from
law enforcement, and a determination that AM-2201 was legal would have lent great
credence to the assertion that Tashina believed the product was legal, and the jury
could have concluded that use of the other chemicals was by mistake. This argument,
however, was taken off of the table by the district court. Thus, the error is not harmless
or moot.
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CONCLUSION

Tashina requests that the district court's order denying the motion to dismiss be
reversed and the case remanded for further proceedings. Further, she requests that,
due to instructional error, her judgment of conviction be vacated and her case
remanded for further proceedings.
DATED this 28 th day of January, 2014.
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